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1001 1 Street

Sacramento, CA 95814 SWRGB EXECUTIVE

ATTN: lJeanine Townsend, Clerk to the Board

Dear Chair Doduc and Members:

Comments on Proposed Water Quality Enforcement Policy
(January 8, 2008 Version)

The County Sanitation Districts of Los Angeles County {Districts) are pleased to have the
opportunitly to provide comments to the State Water Resources Control Board (State Water Board) on the
draft revisions to the Water Quality Enforcement Policy (Draft Policy). By way of background, the
Districts are a confederation of 24 individual special districts serving the wastewater and solid waste
management needs of over 5 million people in 78 cities and unincorporated areas of Los Angeles County.
The Districts own and operate 11 wastewater treatment facilitics with a combined capacity of
approximately 625 million gallons per day. Of these facilities, 9 are located in the Los Angeles region,
and 2 are located in the Lahontan region.

In general, the Districts agree with many of the policy principles espoused in the Praft Policy,
including the need for fair, firm and consistent enforcement efforts, and the use of progressive
enforcement, with efforts generally starting as informal actions that assist cooperative dischargers in
achieving compliance and then, as necessary, move toward formal enforcement actions. The Districts
also support the goals of the Draft Policy: to create a framework for identifying and investigating
instances of noncompliance, for taking enforcement actions that are appropriate in relation to the nature
and severity of the violation, and for prioritizing enforcement resources to achieve maximum
environmental benefits. To this end, we believe that the proposed classification system provides a clearer
approach for identifying priorities than the existing Policy. In particular, we agree that the Draft Policy
places an appropriate level of emphasis on formal enforcement efforts (Class I Priority Violations) by
focusing on violations that pose immediate and substantial threals to water quality and have the potential
to cause significant detrimental impacts to human health or the environment, and on intentional or
knowing violations.

Major Comments

The Districts have identificd several arcas of concern with the Draft Policy. These include
provisions relating to Supplemental Environmental Projects (SEPs) and descriptions of several of the
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factors related o monetary assessments in Administrative Civil Liabilities (ACL), such as the requirement
to establish minimum ACL amounts at the economic benefit and the method of determining economic
benefit for public agencies. The Districts arc also concerned about how chronic toxicity limits in permits
will be evaluated for enforcement purposes (i.c. using the new violation prioritization system), and
comments about this area are included below as well.

1. Proposed Supplemental Environmental Project Provisions (Section IX)

While many aspects of the Draft Policy would be improved by the proposed changes, the draft
provisions regarding the performance of Supplemental Environmental Projects (SEPs) in the context of
monetary assessments imposed in an ACL are very problematic. As acknowledged in the Draft Policy,
SEPs are an important tool for encouraging settlement of enforcement actions. What the new SEP
provisions in the Draft Policy do not adequately recognize is the value that SEPs play in restoring and
protecting the environment within local communities and watersheds. Further, SEPs are especially
important to, and appropriate for, use as part of assessments against public agencies. Public agency
permittees are fundamentally different from private sector permittees, in that their mission, like that of the
Water Boards, is 10 serve the public interest. Because all penalty payments by public agencies arc made
with public money, it is most appropriate for those funds to be used directly for uscful projects that are of
benefit to the local environment. If adopted as proposed, the Draft Policy will have a chilling effect on
the use of SEPs, and will preclude numerous benefictal projects and discourage settlement. This will
result in many more enforcement actions going to formal hearing before the Regional Water Boards,
being petitioned to the State Water Board, and eventually being appealed in court. Our detailed
comments on the SEP provisions are as follows,

Part A.7. SEP Credit Relative to Penalty Amount

Section IX, Part A.7 of the Draft Policy states that SEPs should generally not exceed 25% of the
total monetary assessment. SEPs typically arise as the result of a negotiated settlement agreement
between a permitiee and the Regional Board. The ability to apply a large proportion of the settlement
amount toward a SEP supported by the public agency permittee and the Regional Board is an extremely
powerful incentive to the permittee to settle and thus avoid protracted administrative proceedings and
litigation. The SEPs also usually involve local projects that make them more altractive to the public
agency permittee than paying a fine to a state-wide fund without having any input as to how the monies
collected are allocated. Without the incentive of allowing a significant portion of the monetary
assessment to be applied to a SEP, permittees who judge a proposed monetary assessment lo be excessive
are far more likely to resist settlement, appeal to the State Water Board, and potentially litigate, thus
greatly increasing the amount of state (and local) agency resources required for a single enforcement
maticr. Since many of the permittees who engage in SEPs are public agencies, litigation would involve
two public agencies (the permittee and the Regional Board) solving their dispute in court at substantial
taxpayer expense. Since the determination of monetary assessments is based on best professional
judgment by Regional Board staff and because professional judgments may differ, ACLs are very likely
to be challenged by experts in the field (and therefore may potentially be overturned in court and the ACL
returned to the Regional Board for further consideration). Even if the Regional Board successfully
defends an ACL in court, considerable public funds and resources will need to be expended by the
Regional Boards to defend themselves in a time of limited state budgets. Application of this approach
will not serve the public interest or result in additional compliance assurance. Therefore, the Districts

. recommend thal the Drafi Policy not specify a limitation on the amount of an ACL that may go to one or

more SEPs, and that the Drafi Policy leave decisions about specific instances up o the discretion of
Regional Boards. Obviously, no Regional Board will be obligated to allow a SEP to be 100% of a given
ACL amount, and the determination of the appropriate amount will be made on a case-by-case basis.
"this approach will provide entities against whom a complaint is filed with a substantial incentive to settle
an ACL. -




